TOPP BRASS

Lt. Col. (U.S. Army, Retired) George “Colonel Big” Topp has been employed by the Pleasantville Area School District as a full time school bus driver for the past 10 years. A large, rural-suburban district, Pleasantville Area employs approximately 30 full-time and part-time school bus drivers who, together with mechanics and maintenance personnel who service the buses, are represented by the Transportation Workers Union. The District and Union are currently in the second year of a three year contract. The District Transportation Director is the overall supervisor of drivers and bus maintenance personnel and the direct supervisor of the drivers is the Assistant Transportation Director.

The District provides a regular 10 hour Defensive Driving/Driver Safety course 5-6 times per year on four consecutive weekday evenings. The course is taught by certified Driver Safety Instructors -  the Transportation Director, Norman Minetta; the Assistant Director, Drew Lewis; or one of the District’s regular Driver Education teachers, Paul Bryant, who is also the Head Football Coach and Athletic Director. All District Personnel who operate District vehicles in the course of their employment are required to take the course, without charge but without pay, prior to being authorized to drive a vehicle and to take the course again as a “refresher” at least once every four years. The District has always taught its own course and does not accept defensive driving or driver safety courses offered by other providers as a substitute. Because the trainers are all certified, the District does open the course for a fee to non-employees who need to take such a course for CDL or other purposes on a space-available basis.

Bus drivers have particular requirements as conditions of their employment with respect to training that are mandated by a combination of District policy and state law. An applicant for a bus driver position must first take the course, at no charge but with no pay, prior to being hired. State law requires that school bus divers hold a Commercial Driving License. If a prospective driver already has a CDL, he or she may be employed upon completion of the District’s training course. If not, he or she must take and pass the state licensing exam for the CDL after taking the District’s course and can then be hired.

State law requires a 10 hour recertification course every four years to maintain the CDL and the District’s course qualifies for and for District bus drivers serves as that recertification training. Beginning at least 12 years ago, incumbent bus drivers taking the course for recertification either were given 10 hours of compensatory time off during the next month, or, if all or any part of the 10 hours could not be given as compensatory time within a month, were paid for the remaining time spent in the training course at their regular hourly rate of pay. Over time, drivers became dissatisfied with this policy and in the current Agreement the Union successfully negotiated for the first time a provision that bus drivers “will be compensated at their regularly hourly rate of pay for all time required to take a defensive driving and/or driver safety refresher course needed in the course of employment.

Also for at least the past 12 years, the District has used the course consistently when disciplining drivers who have been convicted of a moving traffic violation while on the job. When required under these circumstances, the bus driver has been charged no fee but has not been paid the time for taking the course.

While driving his regular kindergarten bus route around 12:00 noon on a Monday three weeks ago, George Topp received a citation from the Pleasantville Police for a speeding violation, driving 38.5 miles per hour in a 25 mile per hour school zone. He was convicted subsequently at a magistrate’s hearing and paid a fine plus court costs.  The incident was not Topp’s first on-the-job driving problem. Three years ago, he received a written warning from Wheatfield Township Police for traveling 30.5 miles per hour in a 25 mile per hour hospital zone. He was given written disciplinary action by Transportation Director Minetta, including a warning that the next occurrence of a moving violation while driving on the job would result in a five day suspension, and a requirement to attend the next scheduled Driver Safety course, both without pay. At that time of this first incident, the District had just offered the course one week prior, and by the time of the next offering three months later, Topp was due to take the course anyway as part of his CDL four-year recertification. He signed up for it and took it on that basis and was paid for attending the 10 hours of training. No one said anything to him about the then three-month-old disciplinary action and he did not raise the issue.

Assistant Transportation Director Lewis met with Topp following his recent conviction and, after reviewing his disciplinary record, issued a disciplinary notice suspending him for five days without pay and directing him to attend the next offered refresher course. Topp inquired whether he would be paid for the training and the Lewis responded, “Of course not, Colonel, it is without pay --just like the last time.” It was then that Lewis discovered that Topp had been paid for taking the course following his discipline three years ago because he had registered for it as a candidate for CDL recertification. Angered upon hearing this information from his assistant, Minetta told Topp that he wouldn’t do anything about the earlier deliberate deception” but that Topp could be assured there would be no pay for taking the course this time. Topp said that he would not grieve the five day suspension, but he asserted that he had the right to be paid for the training since it was being required by the District. Minetta told him it took “a lot of brass” to make that claim in light of what he had done the last time. He rejected Topp’s assertion out of hand, telling Topp that if he wanted to pursue it further, he could file a grievance.


ADDITIONAL UNDISPUTED FACTS

1. Records show that at least 15 times in the past 12 years prior to the current incident, a driver has been directed to take the course without pay in conjunction with disciplinary action. All have done so without pay, except for Topp three years ago when his recertification requirement coincided with disciplinary action and he took it with pay.

2. Prior to the current Topp incident, none of the drivers directed to take the course without pay in conjunction with discipline has ever grieved the requirement.

3. Since the negotiation of the current Agreement, only one driver prior to Topp has been required to take the course without pay in conjunction with disciplinary action. Wendy Davis had a minor ‘collision with a vehicle ahead” early in the first month of the current Agreement. The course was scheduled to be offered the week following her accident, she took it without pay as directed and did not grieve. Notice of the discipline was sent to the local Union president but was not sent to the Union’s business agent.
PERTINENT PROVISIONS OF THE AGREEMENT

Article III. Management Rights

The Employer possesses the right, in accordance with applicable laws to manage all operations of the District, including but not limited to the direction of the work forces, the right to discipline for just cause, the right to make rules and regulations reasonably necessary to the operation of the District, and the right to plan, direct and control all operations and all facilities and property, provided that in the exercise of such rights the Employer may not violate other provisions of this Agreement.


Article XVII. Discipline

Section A. No employee shall be suspended, discharged, or reduced in rank or compensation, except for incompetence, intemperance neglect of duty, violation of State School Laws, misconduct in violation of Employer rules or regulations, or for other just cause.

Section B. Due notice of disciplinary action shall be provided in writing to the local union president or designee and to the Union’s designated business agent.

Section C. This Article shall not apply to probationary employees.


Article XXIX. Hours of Work, Conditions of Employment and Overtime

Section C. Bus drivers will be compensated at their regularly hourly rate of pay for all time required to take a defensive driving and/or driver safety refresher course needed in the course of employment or for any required safety meetings that are held outside normal working hours.
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